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Passed by Shri Uma Shanker Commissioner (Appeals)
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Name & Address of The Appellants

M/s. Modern Power Services
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-

20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under .Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the.form of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2, One copy of application or 0.LO. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

ginance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
rores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. R
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ORDER IN APPEAL

This is an appeal filed by M/s Modern Power Services (herein after referred to as the
appellants) against the OIO No. STC/Ref/132/Modern/K.M.Mohadikar/AC/Div-111/16-17 dtd.
07.12.2016 (herein after referred to as the impugned order) passed by the Assistant
Commissi6ner. ‘

2. The brief facts of the case are that the appellants filed a refund claim dtd. 09.09.2016 for
Rs. 14,19,951/-. The Assistant Commissioner, vide the impugned order rejected the refund of Rs.
14,19,951/- for non fulfilling the conditions of Notification No. 09/2016-ST dtd. 01.03.2016 and
on some other grounds.

3. Being aggrieved by rejection of refund claim of Rs. 14,19,951/-, the appellants have filed
this appeal on the following grounds:

~ (a) That there were no conditions prescribed in the Notification No. 9/2016-ST dtd.
01.03.2016 and the conditions were only specified in Section 102 of the Finance Act,
1994;
(b) That the appellants were availing exemption under notification no. 25/2012-ST which
prescribes five major conditions:

1. Service must be provided to Government, local authority or a Govt. authority;

2. Such services must be by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation or alteration
of a civil structure;

3. Such contract must have been entered into before 01.03.2015;

4. Such refund claim must be filed within six months from the date on which finance
bill, 2016 receives Presidential assent o

5. Assessee claiming refund should not have collected service tax from govt. or local
authority or Governmental authority (unjust enrichment)

hat in the instant case, the appellants have fulfilled all the aforesaid conditions and the
same can be demonstrated through the copies of work orders issued to appellant by
various government authority or division;

(c) That they have filed the refund claim within the time limit-of six months from the date on
which the Financial Bill received assent from the President on 14.05.2016;

-(d) That the refund claim has been rejected in casual manner stating all the conditions are not
fulfilled. Tt is imperative to point out the deficiency found in refund claim before
rejecting it and therefore the impugned order is non-speaking order;

(e) That value of taxable services provided in ST-3 returns for the period April, 2015 to
March, 2016 will not tally with the documents submitted for the reason that there are
certain contracts which are entered by the appellants after 1%t March, 2016 on which
refund is not claimed. The gross amount shown in ST-3 returns include taxable as well as
exempt service value whereas the refund of service tax is only available for the specified
services. Hence the value will not tally;

(f) That they have availed credit on one-to-one basis i.e. if the taxable contract has been
received from the govt. authority is sub-contracted to another party then, only on such
case, they have availed the cenvat credit of service tax. Therefore there will be no
question of reversal of cenvat credit as per Rule 6(3) of the CCR, 2004;

(g) That the adjudicating authority has passed the order without giving the opportunity being
heard and by ignoring the submission furnished by the.appellant, the principal of natural
justice has been violated;

(h) That as per CBEC Circular No. 187/6/2015-ST dated 10.11.2015, there are certain
guidelines provided but the same have not been followed while passing the impugned
order;.

(i) The appellants sought support from the following case laws:
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[T infra Services (P) Ltd. vs. Commissioner of Central Excise, Noida — 2013 (35)
Taxmann.com 26 (New Delhi-Cestat) regarding violation of principal of natural justice and Auto
Transport Services vs. CCE — 2006 (5) STT -396 (New Delhi-Cestat) in which it was
categorically said that department cannot exercise its power beyond the provisions of Act, Rules

etc.

4, The personal hearing in the case was held on 07.09.2017 in which Bhagyashree Bhatt and
Shree Ajit Boricha, both Chartered Accountants appeared on behalf of the appellants. They
reiterated the grounds of appeal and submitted that the impugned order does not specify which
conditions not fulfilled and the opportunity of being heard was denied.

5. [ have carefully perused the documents pertaining to the case and submitted by the
appellant alongwith the appeal. I have considered the arguments made by the appellants in their
appeal memorandum as well as oral submissions during personal hearing.

6. I find that the issue to be decided in the instant case is whether the refund claim has been
properly rejected.
7. From the findings given in the impugned order, I find that the findings have been

recorded without any specific reasoning. In para 6 of the impugned order, I find that it has been
held merely that the conditions of the Notification No. 9/2016-ST have not been fulfilled but it
has not been discussed as to which conditions were required to be followed and have not been
followed. I have carefully gone through the notification No. 9/2016-ST and I find there are no
conditions prescribed to be followed for availing the benefits of that notification. I also find that
the adjudicating authority has found that no documentary proof for ascertainment of payment of
stamp duty but I fail to understand where it has been provided that the proof of payment of stamp
duty is required to be submitted for availing the benefit of the said notification.

8. From the findings given in the impugned order in para 7, it has been noted that the value
of taxable services provided in ST-3 returns are not tallying with the documents submitted with
the refund claim and it has also been noted that the appellant was asked to provide bifurcation of
the turn over which the said appellant failed to provide. From this finding, it is not forthcoming
what efforts were made to get the required information. From the records, it is obvious that there
are two letters addressed to the appellant dated 25.11.2016 and 30.11.2016 and the adjudicating
authority has signed the order on 02.12.2016. It is obvious that the appellant was not given
sufficient time to represent their case.

9.  also find that there is no discussion about the personal hearing whether any opportunity
was provided to the appellant or not.

10.  In view of these findings, I hold that the impugned order has been passed without detailed

findings and discussion about the refund claim which render it non-speaking order and is liable
to be set aside and remanded for passing speaking order after giving the appellant reasonable
opportunity of being heard. This has been specifically provided in the Instruction F. No.
390/CESTAT/24/2016-JC, dated 13-4-2016.
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The appeals filed by the appellant stand disposed off in above terms.
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ATTEST];%;V/
(gﬁDHYAYA) .

SUPERINTENDENT (APPEALS),
CENTRAL GST, AHMEDABAD.
BY R.P.A.D.

M/s. Modern Power Services,
404, 4" Floor, Sakar-4,

Opp. M.J.Library,
Ellisbridge, Ashramroad
Ahmedabad-380 015

Copy To:-

(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Ahmedabad (South).
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(3) The Assistant Commissioner, CGST, Div-VII, Ahmedabad (South)
(4) The Assistant Commissioner, Systems, CGST, Ahmedabad (South)

uard File.
(6) P.A. File.
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